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What Will the American Jobs
Creation Act Mean to You?

¥ SPECIAL TAX ISSUE |

On October 22, 2004, President |

Bush signed into law

the

American Jobs Creation Act of |
2004 (AJCA), which changes the |
taxation of foreign business |

income and provides incentives |
for manufacturers, It also contains |

other provisions affecting individ- |
uals and businesses, particularly 5
corporations. Most of the AJCA |

takes effect in 2005 or later, but
there are exceptions. Some of the
provisions most important to

individuals and small businesses

are discussed below,

Individual provisions

Dachicting sales and wie faxes, For tax years |
2004 and 2005, you can deduct state and |
local sales amd use taxes in lieu of state |
inconve taxes, You can deduct cither actual |
sales and use taxes or use 1S pubdished tables
that will b based on income, number of |
dependents, and other factors, Sales taxes on |
moctor vehickes and boats can be added to the |
IRS table amounts, Taxpayers in states with- |
out individual income taxes or with a limited
individual income tax will Benefit under the |

FEW [IROVIsion,

What Will the
Amernican Jobs
Creation Act
Mean to You?
PP 1-4

Tax Calendar
P4

Did You Know?

It hears been estimaied that,
ol the 1 billion emails
sait daily in 2003,
12.4 billian were spam,
wrhich cost Inferned
uiers 5755 million.

(CPAJ

America Counts on CPas

Principal residence exclusion disallewed
Vafter lke-kind exchange. The S2500000)
+ exclusion ($500,000 for marrked couples fil-
Cing jolntly) of gain on a sale or exchange of
. @ personal reskdence will not apply if you
o received the residence In a like-kind
. exchange within flve years before the sale.
i This new rule applies to exclusions for sales
' or exchanges after October 22, 2004.

 General business provisions
o ULS. production activities dechaction, The
i main thrust for enacting the AJCA was elim-
| ination of the extraterritorial income (ETT)
- exclusion, which benefited U5, exporters
; and angered the European Union, The AJCA
i repeals the ET1 for transactions occurring
' after 2004 and replaces it with a new deduc-
| tiom for taxpayers with qualified production
o activities inoome (OPAT) The OPAL deduc-
canrlivmed o prige 2
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tion equals the lesser of a percentage of

A taxpaper’s (1) CHPAL For the tax yearor -

(F1 taxable income {adjusted gross
income, with modifications, if an Indi-

wichsal), While the percentage is 3% in |
2005 amd 20086, 6 n 2007 through
2000, amd %% in 2000 and thereafter,

Benermlly, o taxpaver cannod dedoct
more than 50 of the W-2 wages it
paid fior the yvear.

The law provides some transitional |
relief through 2006, allowing certain

taxpavers 1o retain a portion of their
old ETI benefits. The old ETI exclusion

also remalns in effect for certaln trans- ¢

actlons existing as of September 17,
2003,

are under Increased scrutiny In view of

JANUARY 2005
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A nonqualified deferred compensa-
tion plan ks any plan other than a qual.

compensatory time, disability pay, or
death benefit plan. For example, non-

and bonus deferral plans, stock optlons
and apprecation dghts, but not Incen-
tive stock options and options granted
under ermplover stock purchase plans.

The restrictions on  distributions,
acceleration of benefits, and elections
are complicated; plans generally must
comply Tor amounts deferred  after
2004 Hovweves, [RS guidance will allosw
& limited opportunity to amend plans
existing before 2005, so that an indi.

¢ widual can terminate plan participa-
+ tiom or cancel a deferral election,

Nomgualified deferred compensa- |
tion, Executive compensation plans |

rocent corporate scandals. Thus, the |

AJCA provides rules to discourage a |

plan participant's ineppropriate con- |
| 2004, but now applies through the end |

trol of or access to deferred compensa-

tion withoot income recogniton. A ;
participant's nongualified deferred |

compensation for the tax year (and all

previous tax vears) will be includible in |
income to the extent (1) not subject to |

a substantial risk of forfeiture, (2} not

previously Included in gross income,

and (3} the plan fails specified require. |

ments for distribwtions, acceleration of

benefits, and elections at any time dur- |
ing the year Includible income will be

subect to reparting and withholding
requirements.
Presviously, inclesion depended on

the facts and circumstances and legal

Expanded expense election. The
election to expense up to $100,000 of

revert back to $25000 at the end of

of 2007, In addition, the reduction in

extended wumntil 2007, Both the

election  (withoud
through 2007,

SUV expentsimg, For sport utility
vehicles (3UVs) vou place in service

IRS  comsent),

!oafter October 22, 2004, the amount

doctrines, For unfunded arrangements, |

the nonqualified deferred compensa-

P Cap,

tion generally was included when it

was actually or constructively received.
For funded arrangements, it was
includible when the individual’s rights
were transferable of not subject o a
substantial risk of forfelture.

Fou may expense under section 179 in
the firsl vear s subject to a 525000
ot Indexed for  inflation.
Previously, SUV expensing was subject
only to the § 100,000 imit, indexed for
inflation ($102,000 for 2004).

Int general, an SUV is a four-whesled
passenger vehicle weighing less than
14,000 pounds, However, vehicles hav-

¢ g & seating capacity of more than 9
| persans or having an open cargo area
tHed plan or vacation leave, sick leave, |
Coarg excluded from the reduced expens-
o g rule,

qualified plans could include salary

of 6 feet, and other truck-type vehicles,

Leoosedunlel aonel restaurant improve-

| mments  depreciation. Cualified Jease-
i hold improvements and restaurant
|oproperty  placed im0 service  after
i October 22, 2004, and before 2006 are
i mow classified as 15-wear (rather than
©A%-year) mecovery property under the
o miadified accelemted cost recoverny sys-
Ctem (MACRS), Pre-2004 leasehold
| improvements ame depreciable over the
i MACES recovery period for the partic-
! ular improvement, even if longer than
; the lease,

Chaalified leaschold improvement
property generally has the same mean-

; | ing as it does for bonus depreciation
i depreciable tangible personal property |
under sectbon 179 15 extended. The |
annual $100,000 cap was schedubed to

purposes. However, a lessor'’s bmprowve-
ment i qualified only i the lessor
helds i, except in the case of death

| and certain specified transactions.

Qualified improvements must be

| depreciated under the straight-line
the annual cap for the amount of qual- |

ifving property in excess of $400,000 i

method, Pre-Cictober 22, 2004, 15-year
property generally is depreciated under

| the 150%-declining-balance method,
100,000 limit and the $400,000 |
phase-out will continue to be Indexed |
i for inflation, Alse, the election is |
extended to offl-the-shelf software, and
| taxpayerss can revoke a section 179

Cualified restaurant property s an
improvement to a building if it is see.
tion EZ30 property, 1t & placed in ser-
vice more than three years after the
building, and more than 5% of the
buildhing is wsed for preparatbon and
seating for the consumption of meals.
Such mstaurant property must be depre-
ciated under the strmight-line method
amd is eligible for first-year bonws depre-
ciathon as 15-year property. For ADS
(altermative depreclation system) pur-
poses, it has a class life of 39 years.

Dyeducting orgamzatiomal/start-up

. costs, A corporation of partnership can
+ elect to deduct up to 55,000 of jts orga-

' nizational expenditures in the year it

| bc,g;lm business, if paid or fncurred

| after October 22, 2004, This Umit is
cewitiraed oo pape 3
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reduced (but not below zeso) by the
amount of such expendibures over
$50,000) Any remaining organlzation-
al expenditures may be ratably deduct-

ed over 15 years. Previous organiza- -
tional expenditures could be ratably |
deducted over 8 60-month-or-maore

period. However, pre-October 23, 2004
expenditures are stlll included in
applying the $50,000 reduction mule.
Organizational expenditures for
corporations Inclede  legal  and
accounting servioes incident to organik-

zation, state Incorporation foes, and

expenses of temporary directoss and
organizational meetings. For pariner-
ships, these costs include filing fees
and legal and accounting fees incident
to organization, such as negotiation
and preparation of the partnership
agreement. If the partnesship is gui-
dated, any unamortized expenditures
can be a deductibde Loss.

The same rules apply to start-up
expenditures of corporations and part-
nerships, which Inclede the costs of
investigating the acguisition or cre-
ation of an active trade or business and
its actual creation.

§ corporation provisions
These reforms are generally effective
for tax years beginning after 2004,
Election to treat famlly members
as one sharehoelder, Family members
can elect to be treated a5 one share-
holder in determining the owverall
number of § corporation shareholders,
Far purposes of computing the num-
ber of shareholders, corporations are
permitted (o elect to treat all members
of a family (up to six generstions) as
one sharehindder.

number of eligitle shareholders in an § |

corparation is increassd from 75 to 100,
Eligibde shareholders include individu-
als who are US citizens or residents,

estafes, and certain types of trusts, This |

provision will allow more comporations
and thedr shareholders to enjoy the ben-
efits of 5 corporation status,

JANUARY 2005

Transifers of suspended § losses fo

holder of an § corporation because it
exceads the shareholders basis in stock

incurred by the § corporation with
respect to that sharehalder in the sib-
sequent tax year, Uinder the new law, if
a shareholders stock in an 5 corpors-

. tion s transferred to 4 Spowse or 10 @

former spouse in & divoroe, any sus-
pended loss or deduction relating o
that stock is transferred to (ard may be
carried over by) the ransferes spouse,

Relief from imadvertently invalid
8ub elections and terminations.

chapter 5 subsidiary (Q5ub) elections
anid temminations can be waived by the
[R5, T obtain relief, the OSub and the

S composation parent must, within a |

reasonable time after discovering the

¢ chrcumstances causing the invalidity,
(1) take steps so that the corporation

prescribed adjustments consistent with |

quealifies as a Ofubr and (2) agree to 1RS-

| the treatment of the corporation as a

C5ub during the relevant periced,
SESOPs payment of loans for
stock, An 5 corporation’s emploves
stock cwnership plan (SESOP) may use
distributions on the 5 stock it owns to

¢ repay loans wsed to purchase the stock,

If the SESOPS provisions provide for
such use of the distributions, the
SESOI will not be treated as violating
the Code’s qualified plan requirements
or prohibited transaction rubes. In gen-
eritl, the securities cannot be allocated

¢ to participants, unless the SESOF pro-

vides that employer securitles with a
fair market valwe greater than the dis-
tribution amount are allocated to the
participant for the vear in which the
distribution would otherwlse have
been allocated. The new law applies to
distributions on 5 stock after 1997,

¢ spiide or foremer spouse. Any loss or |
| deduction that isn't allossed to a share- |

liabilitées, and ttems of income, dedhac.
thon, and credit are treated as the par-
ent's. Under the new law, the RS may
require (fSubs to flle Informatlon

| TN,
or debt of the carporation, is treated as

Charitable deduction provisions

o Abusive wehicle charitable contrilui-
. tions. The charitable deduction for a
o post-2004  contribution of a motor
+ vehicle, boat, or airplane resold by a
! charity Is limited to the gross proceeds
i recgived by the charity, instead of the

full Blue Book valwee. There s an excep-
tion if the charity made significant use
of the item in comduecting its activities

| or made material improvements to it
Inadvertently invalid qualified sub- |

before sale.

Increased reporting for noncash
charitable contrilrntions, C corpora-

¢ tions will now be subject to a rule

that if a charitable gift of property
other than cash, inventory, or pub-

! licly traded securities exceeds $5, 000,

a qualified appraisal is required. In
addition, if a contribution—by any

taxpayer—ol such property exceeds

i $500,000, the donor must attach a

Previously, only C corporations had |
i been allowed to repay such loans with

dividends,

| 3

| qualified appraisal 8o its tax return, A

domod that fails 6o substantiate a
charitable contribution of property
will be denied the deduction, These
fules are effective for contributions
made after June 3, 2004,

Miscellaneous provigions

o Installment agreements for partial
| payments of tax. The TRS can enter

O5ub information refurns, A cotpo- |
ratton whose stock is held by an 5 cos-
poration is treated as a QSub if the §

o corporation 5o elects. The Ci5ub's assets,

Inko taxpayer installment agreements
that de not provide for full payment
of the taxpayer’s liability over the life
of the agreement. It is required to

comtiaed an page 4
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review partial payment Installmemnt
agrecmients at least every bwao vears to

1'hill1gt"|.|. 50 as fowarrant an Increase

JANUARY 2005

¢l the amount af the payments being
. made.
+accept mandatory installment agres-
; ments providing less than full pay-
determine whether the taxpaver's
tinancial conditlon has significantly |
i after October 21, 2004,

Further, the RS need not

ment. This provision is effective for
installment agreements entered Into

Recommendation
The AICA abo includes other provie
siomns that will be discussed in futie
issues, In the meantime, please call us
with amy guestions you might hove
absoug the mew law

Tax Calendar

JANUARY 2005
Janusry 10
Empleyees who work lor tipe.  you received 520 or more in tips during December, repor them to your emplover, You can wse Farm 2070,
Janiiany 18

Individunle. Make a payment of your estrmated tax for 2004 if you did not pay your income tax for the year through withhalding lor did mot
py #miagh in tax that way). Use Form HHO-ES. This is the final instafment date for 2004 estmated tax. Howeses, you do rot bave 0 maks
this pymant if you fle your 204 return and pay any tax due by January 31, 2005,

Empleyers. For Social Security, Medscare, withhedd income tax, and nonpayroll withhalding, depass te tax lar paymants in Decembaor i
thin meathly rule spplies.

Januarg 3

Al businesses. Give annual information statements to recipionts of certsin payments vou made durnyg 2004 Paymens that aro covared
inchade: (1) compansation for workers who are not considerad employeas, [2) dvidends and other corporste dissrbutions, (3] intornst, (40
amourds paid in real estate transsctions, (51 rant (] royalties, [7) amounts paid in broker and baster exchangs ransctions, (8] paymants
o amomeys, {8} profit-sharing destribations, (0} retsremant plan distributions, (11} ohginal Bsue discour, {12) prizes and awards, {130 med-
it and health care parymants, {14] debt cancallation {trested es payment to detror), and {15) cash payments over $10,000 There are dit-
Furent fnrms for different bypos of paymests

Employers. Gam your amplayans thair copies of Form W-2 for 2004,

For nonpayroll taxes, file Form 945 8o report income tax withheld for 2004 on-all nonpayroll fiems, such sz beckup withholding, and wih-
hakding on pensins, anmuities, and [RAs,

For Sacial Security, Medicara, and wehheld incoms tax, file Form 841 far the fowrsh quartar of 2004 For &l taxes, depnsh sy undeposioed
tax. If the total is less than 52,500 and not a shoetfall, you can pay it with the retum, If you deposited the tax for the quarter in full and on
e, you R urtil February 10 1o fie the return,

For fuderal unemploymant tax, filo Form S40 (or S40-EZ) for 2004, W your undeposited tax is $100 ar less, you can sither pay @ with yaor
Fefurn or deposit it I it is more than $100, you must dupast & However, # you already daposited the te far the year in full 8nd an time, you
have uritil Februany 10 o B the return,

individunls. 11 you did not pay yvaur last wstalment of esfmabed tax by Jansny 18, you can avoid any late payment penalty by iling your inocoma
£ refurn lor 004, Fimg vour return and pryig ony tax due by dansany 31 prevents any panality for [ate payment of e ket recslmen,

FEBRUARY 2005
Februnry 10
Employeas wha wark fer tipa. If you receied 520 or more in Boe during Jenuary, repan them to your smgilayer. You can wse Foom £070,
February 15

Employers. For Social Secunity, Medicare, wehheld income tax, and ronpayroll wisthhalding, deposit te tax for paymonts in January if the
monthly rula applies. Begin withholding income tax from the pay of ary employes who chaimed sosmpton from withbalding in 2004, but did
niot giva you a new Form W4 to continue the examption far 2005,

Individwals. i vou cheimed exempon firom income ta withholding last year on tha Form W-3 you gave your employar, wou must fila o mim
Farm W4 to cortinua ywour exemption for another year.

Fehruary 38

All busimegses. Fila information recurns {Form 1089 for cartain payments you made during 2004, These paymants are described under
Jnrusry 31. Hyou fle Farms 1059 slectronicaly (not by magnetic medial, your due date for fing them with the IRS i March 31,
Employers. Fie Form W-3, along with Copy A of all the Forms W-2 you issued for 2004 B you fle Forms W-2 electronically inot by magnat-
ic-media), your due dats for filing them with the Social Sacurity Administration [S5A) wil be extended 1o March 31,

The R4 Eal Hullitin is prepansd menthiy by the staf of the AICPA for the clients of i3 members. The Bulietin does not haee any official aarhosiny
and the information therein shoubd oot be acted upan without professional advice. Cegivright @ 2005, Americsn Instituge of Certified Public
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